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STATE OF MICHIGAN

MACOMB COUNTY CIRCUIT COURT

JULIE A. THOWS'ON, \L

Pllainti-ff, %

VS, . f Case No. 2005-6646-DO
'KENNETH J. THOMPSON, ' .

Defendant. , ‘ f
) F

OPINION AND ORDER
|

. ) )
Defendant moves for reconsideration.

Plaintiff filed her c'ompleint for divorce on November 7, 2005. The parties were married
on September 11, 1 997, and there were no children:born of the marriage. A default judgment of

divorce was 'entered on February 7, 2006. Defendant moved to set aside the default judgment of

divorce on March 17, 2006. On April 3, 2006, the Codrt heard the matter. The Couﬁ issued an

- order denying defendant’s motion to set aside the defauit, and amending the judgment of divorce

to provide that while plaintiff is eligible Ifor health insuiiance coverage pursuant to COBRA, said

beneﬁts»shalli b_e.atl- her sole expense. Defendant now ?moves for reconsideration.

. Defendant maintains that the,' default judgment of divorce is not equitable in nature as to

the prepe;rty rights:’of defendant, and as to all aspects Kinc{luding, but not limited to, the division of

. person ~pl_r_;uaperfy, aé'nvell as spousal support. Defendang contends that notice of the entry of the

: defdult v:'z'as ne\;erf given as required by -MCR 2.603(A)2). Further, defendant eners he was

_'scheduied for "s‘iirgéry on the day of the hearing, thereby,constituting good cause for setting aside
the default Defendant further contends that’ settmg as:1de the default judgment will not result in -

%

any prejudlce to plamtlff By afﬁdav1t defendant asserts that after initially receiving the

- TGRS A O 53 “;‘;f:;}

OPNIMGCC




-+ hearing.

¥
&

b
|
P
|
!

. complaint, ptainti-.ff told him -the parties could settle the matter as a no contest divorce.
‘tDe'feandah‘t swears he never received a letter -from ‘Plaintiff’ s attorney indicating a default
‘judgment wetll'd be taken against him. A'gain,udefendanit asserts he had surgery scheduled on the
date. of the hearing; Which his Awife knew. Defendant céntends that he was not personally served
'ct copy of the no_tiee of hearing, and he did not receive a copy in the mail. Defendant surmises

- that because he co-habitated with his wife at the time, she must have intercepted any notice of

: Defertdant also contends the default judgment|is inequitable for a variety of reasons.

o
|

yet he recelved none of the equity in the home Second defendant suggests it is inequitable that

First 'defentlant argues, he p"tjrchased'the marital home in 1997, and made 1mprovements on it,

plal_ntlff recetyed @ll of the household furniture and furn;shmgs valued at approximately $12,000.

, 'Ihirct,jdefehdént ‘:'suhmits, it is unfair that plaintiff re[ceived spousal support for a year and

COBRA pay‘rnents In this regard, defendant contendsL this was only a six-year marriage, and
!

pla1nt1ff made approximately $35,000 in a good year Fourth, defendant contends that the

t
default Judgment of dlvorce makes. him respon31b1e for one-half of a balance on a Standard

o Federal L'oan:-m -the amount of $1500 wh1ch he has fio knowledge of. Defendant maintains he is

on temporary dlsablhty and is 51mply not able to Ir}eet the obligations as required by the
judgment of dlvorce Defendant also notes that with h1s disability he is unable to comply with
the mancﬁ!atesi of the_default. Judg'ment to remove his belongings within the 15-day time period
: Specifteti;( Finally, defen'dant'qsserts that the parties hat;d sought fertility treatments, which cost

$25,000, paid fori_b"y teﬁh‘dhcing thé_ rha‘ri_t‘alﬁ-. home. | Defendant notes that plaintiff makes

approximately ‘$2_0',000, has an associates degree,,and-".is ten years younger than he is, while
. _ |
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‘defenda'nzt is .49 years old, has a hlgh g:uchool-diplom':ia, and has been told he will need total
 shoulder replacement cutting short his future in vtforkintg asa certiﬁed welder.

Although plalntlff has not responded to the present motion for reconsideration, the Court

notes that in response to defendant S motlon to set as1de the default judgment, plaintiff pointed

“out that -.de_fendant sought legal ass1stance by an atto!mey on November 22, 2005, and was

‘informed of the process of d1vorce proceedmgs ‘Pla‘lintiff attached a copy of a letter from

' -Attorney Malmgren setting forth that the complamt must be answered or a default judgment

- may issue. Plalnttff further asserted that while the part;les cohabited for a short period of time,

defendant eventually moved to an unknown lOC&thI‘l’ to which he had his mall forwarded.

Plaint_iff denies intércepting mail,; and plaintiff -counsel; stated in the response brief that no mail

was ever returried to his office. Plaintiff further alleéed that defendant cancelled his surgery

t'Wice,f' re:rschedulihg for the: date of the hearing, ‘and-%that he knew of the hearing. Plaintiff

. -contended defendé‘nt failed to take. any action on his 'ov:vn behalf, and that he never requested an
) adjourninent. Plaintiff 'furtlier assertedl that the -property'ldistribution was fair.
Mot10ns for reconmderanon are. prov1ded for at: 'MCR 2.119. A motion for rehearing or

] recons1derat1on of the deczs1on on.a motlon must be served and filed not later than 14 days after

.‘ ~entry of an order d1sposmg of the motion. MCR 2.1 I9(F) The movmg party must demonstrate
! palpable error by which the Court and the partles have been misled and show a different
- d1spos1t1on of the mot1on must result from correction of the error. A mot1on for reconsideration
wh1ch merely presents the same issue ruled upo.n by, the Court, either expressly or by reasonable
1mpl1cat1on w1ll not be granted MCR 2 119(F)(3) ;The purpose of MCR 2.119(F)(3) ls to

allow a tr1al court to 1mmed1ately correct any obv1ous mtsta.kes it may have -made in ruling on a

'm0t1on, yyhlch would-otherw1se by sub_]e'ct to correctionion appeal but at a much greater expense
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to the parties. Bers v Bers, 161 Mich App 457, 462; 41[1 NW2d 732 (1987). The grant or denial

- of a motion for reconsideration is a matter within the discretion of the trial court. Cole v
|

Ladbroke Racing Michigan, Inc, 241 Mich App 1, 6-7; !614 NW2d 169 (2000).

A triai court’s decisioﬁ whether to set aside a!t default judgment for a clear abuse of
discretion. Marposs Corp v Autocam Corp, 183 Mi:ch App 166, 170-171; 454 NW2d 194
| (1990); Perry v. Perry, 176 Mich App 762, 768-769; 4{40 NW2d 93 (1989). The purpose of the

!
notice requirement of MCR '2.603(B)(1) is to apprise the defaulting party of the possibility of

3

entry of judgment so that the party has an opportunity to participate in any hearing necessary to

ascertain the proper remedy. Perry, supra at 767. A ciiefault judgment may be set aside only

where (1) good cause for failure to make a timely resp01;1se is shown, (2) a meritorious defense is

established, and (3) the showing of a meritorious defensfe is based on an affidavit of fact. Perry,

769. Good cause sufficient to justify setting aside aidefault judgment includes, inter alia, a

' . o , |
substantial defect or irregularity in the proceedings on vghich the default is based. Perry, 769.

|

previously in the motion, and therefore reconsideration is not proper. Second, the Court remains

First, the Court notes that defendant pre_:senfs the same arguments at this time as he raised

persuaded thaf defendant did not shbw good cause 'for failure to make a timely response.
Defendant admitted at the hearing that'he_ picked up tlilc initial divorce pleadings at plaintiff’s
rcounsel_’s office, and signed an acknowledgmént of sarée.‘ Defendant was aware that he needed
to ﬁle an answer and respond to the instant matter, but';failed to do so. Regarding notice of the
default judgment hearing, defendant admitited that ,whiie he moved out in January of 2006, he
' continues to receive mail addressed to the marital homé, which is then forwarded to his current
address. Plaintiff testified that on January 25, 2006, a séarch warrant was executed o‘n the home,

: |
After that time, pl__aintiff stated, she taped defendant’s|mail to the garage door for her safety,
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)father than continue to bring ‘the mail into her p_ord_on of the home for deféendant’s retrieval. The
Couft renlains persuaded that é_ervice was appropriate dnder the circumstances. Defendant does
not deny that_ he knew that he needed to answer, and thdt failure to do so could result in a default
o Jjudgment. Defendant offered no reason for his fallure tﬂ) timely respond in this case.

Moreover the Court temains persuaded that there is no meritorious defense, in light of
: _ the parties’ _pnor-agreement at the hearmg to- amend \the judgment of divorce to reflect that
plaintiff rehnqmshed the COBRA division in the ]udgr[nent The Court remains persuaded that

" the remainder of the division of property is fair and equltable
For the fo‘regomg reasons, defendant’s motion for reconsideration is DENIED. In
_ compliance with MCR 2.602(A)(3), the Court states thits case had been resolved previously and
remains CLOSED: |

~ IT IS SO ORDERED.

o ~—TRACEY A, YOKICH
i CIRCUIT JUDGE

Tracey A Yoklch
Circuit Judge Famlly Division

' ' : | - MAY 1 52008
DATED: May 15, 2006 o

; A
. TP . CARMELLAEAREHJE cory
cc: Jacob Michael Femminineo, Jr., attorney for plaintiff By: ~ GH, COUNTY CLERK

Court Clerk

- . David Grant Mapley, attorney for defendant




